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BEFORE THE BOARD OF ENVI RONMENTAL REVI EW
OF THE STATE OF MONTANA

In the matter of the adoption ) PRESI DI NG OFFI CER
REPORT
of new rules | through I X and )

t he repeal of ARM 17.36.901
t hrough 17.36.903 and
17.36.907 through 17.36.910
pertaining to Subsurface
Wast ewat er Treatnent Systens

In the matter of the anendnent

of ARM 17.38. 101 and 17.38.106
pertaining to public water and

sewage systemrequirenents

In the matter of the amendnent
of ARM 17.36.101, 17.36. 310,
17.36.320, 17.36.321, 17.36. 325,
17.36.326, 17.36.330, 17.36.332,
17.36.333, 17.36.336, 17.36. 340,
17.36. 345 pertaining to
definitions, storm drainage,
sewage systenms, water supply
systenms, non-public water supply
systens, alternate water supply
systens, |ot sizes, and adoption
by reference of DEQ 4

N N N’ N’ N N N N N N N N N’ N’ N’

N’ N’ N’

N N N

| NTRODUCTI| ON

1. On Novenber 18, | presided over and conducted the
public hearing held in Room 111 of the Metcalf Buil ding,
1520 East Sixth Avenue, Hel ena, Montana, to take public
comment on the above-captioned matters. Notice of the
heari ng was contained in 2002 Montana Adm nistrative
Regi ster (MAR), Issue No. 19, MAR Notice Nunbers 17-176,
17-177, and 17-178, published on October 17, 2002. A copy

of each notice is attached to this report.
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2. The hearing began at about 1:30 p.m and
concl uded at about 2 p.m A court reporter, Rosi E
Christensen, recorded the hearing.

3. I announced that persons at the hearing would be
gi ven an opportunity to submt their data, views, or
argunents concerning the proposed action, either orally or
in witing.

4. At the hearing |I identified and sunmari zed the
MAR notices, stated that copies of the MAR notices were
available in the hearing room read the Notice of Function
of Adm nistrative Rule Review Commttee as required by
Mont. Code Ann. 8§ 2-4-302(7)(a), inforned the persons at
t he hearing of the rul emaking interested persons |ist and
of the opportunity to have their nanmes placed on that
list, recited the authority to make the proposed rul e,
announced the opportunity to present matters at the
hearing or in witing, as stated in the MAR notices, and
expl ai ned the order of presentation.

5. At the conclusion of the hearing | announced that
t he proposed rul emaki ngs were expected to be consi dered by

the Board at its first regular neeting in 2003.

SUMVARY OF HEARI NG

6. Theresa Bl azi cevi ch, Subdi vi si on Revi ew Secti on,
Wat er Protection Bureau, DEQ mnmde an oral statenment
summari zing the rulemakings in Notice No. 17-176 and 17-
178. The Subdi vi si on Revi ew Task Force has spent three

years working to incorporate new technol ogy and update
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rules. The rules also update county m ni rum standards
used to issue septic or wastewater treatnent permts. The
proposed rules for wastewater permts are consistent with
subdi vi sion rul es. Because sewage from RV hol di ng tanks
can damage drain fields, the rules allow hol ding tanks for
RV dunmp stations. A recent EPA publication stated that
percol ation tests may not be as reliable as other tests
and the rul es make percol ation tests optional.

7. Jim Mel stad, Public Water Supply Section,
Permtting and Conpliance Division, DEQ nmade an ora
statenment sunmari zing the rulemaking in Notice No. 17-177.

References to circulars are updated and the fees for
review of projects under Circular DEQ 4 will be the sane
whet her the systens are reviewed as part of a subdivision
or as a separate public wastewater system M. Ml stad
submtted a witten statenent that is attached hereto.

8. Clete Daily is the owner of Lakeside Resort on
Hauser Lake. He nade a statenent as a proponent of the
proposed rule [Notice No. 17-178, ARM 17.36.321] allow ng
t he use of holding tanks for recreational vehicle (RV)
dunp stations. M. Daily explained that his resort is
about one and one-half mles froma BLM canpground, which
has no RV dunp station. The nearest dunp station is 6-10
mles fromthis BLM canpground. The Lewi s and Cl ark
Bi centenni al Conm ssion is developing a viewng site at
Devil’s Elbow, which is by the BLM canpground. This may

further increase the nunber of visitors to the area and
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the need for RV's to have a place to dunp their wastewater
hol di ng tanks. In the absence of a conveni ent dunp
station, there could be illegal dunping, which would
endanger the water quality of Hauser Lake. M. Daily
bel i eves the conveni ence store at his resort would provide
a good | ocation for an RV dunp station using a hol ding

t ank.

9. Shawn Bryant is an engineer with Stahly
Engi neering in Helena. He made a statenent as a proponent
of the proposed rule [Notice No. 17-178, ARM 17.36. 321]
all owi ng the use of holding tanks for recreational vehicle
(RV) dunp stations. M. Bryant explained that a hol di ng
tank is often nore appropriate than an on-site wastewater
treatnment system particularly for |ocations near bodies
of water such as Hauser Lake.

M. Bryant also nade a statenent suggesting possible
changes to Notice No. 17-176. New Rule 11(18) defines
“mul tiple user wastewater systeni and New Rule [1(30)
defines “shared wastewater system” M. Bryant suggested
conmbining the definitions. As currently drafted, a person
coul d divide a one-and-one-half-acre parcel into three
hal f -acre parcels, but a person could not divide a one-
acre parcel

10. No other person made an oral statenent at the
heari ng.

SUMVARY OF ADDI TI ONAL WRI TTEN MATERI ALS

11. After the hearing DEQ submtted witten nenoranda
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with HB 521 and HB 311 anal yses of each proposed
rul emaki ng, which are attached hereto.

12. Four other witten conmments were received after
t he hearing and are attached hereto. The period to submt
coments ended on Novenber 26, 2002, for Notices 17-177
and 17-178, and on Novenber 27, 2002, for Notice 17-176.

a. Lake County submtted comments about Circul ar
DEQ- 4.

b. Lee Giswld of WW Engi neering, PC,
subm tted comments critical of the fee structure and
speci fic comments about sone rul es.

c. Avis Erb submtted comments about percol ati on
tests, expressing concern about the elimnation of
such tests and critical of WQB-4, which has three
di fferent procedures for such tests, inadequate
presoaking tinme, and omts loamsoil froma table.

He made suggestions for discharge of water softener
water to offset the harnful effects of sodiumto soi
infiltration. He also commented upon sone of the
definitions in New Rule I1.

d. Patrick Faber opposes the anmendnent to ARM
17.36. 325 concerning the elimnation of mandatory
percol ation tests. A properly conducted percol ation
test provides real data to help mnimze the
i ncidence of drainfield failure.

PRESI DI NG OFFI CER COMMVENTS

13. The Board has jurisdiction to adopt rules for the
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adm ni stration of Water Quality |laws (Mont. Code Ann.

8§ 75-5-201), for the treatnent of wastes and di sposal of
sewage (Mont. Code Ann. 8 75-5-305), for waters used for
public water supplies (Mont. Code Ann. 8 75-6-103), and to
prescri be fees (Mont. Code Ann. 8§ 75-6-108). DEQ has
authority to make rules pertaining to sanitation in
subdi vi sions (Mont. Code Ann. § 76-4-104).

14. House Bill 521 (1995) generally provides that the
Board may not adopt a rule that is nore stringent than
conpar abl e federal regulations or guidelines, unless the
Board makes witten findings after public hearing and
comment. The proposed new rul es and anendnents are not
more stringent than a conparable federal regulation or
gui deline. Therefore witten findings are not necessary.

15. House Bill 311 (1995), the Private Property
Assessnment Act, codified as Mont. Code Ann. § 2-10-101
t hrough -105, provides that a state agency nust conplete a
review and i npact assessnent prior to taking an action
with taking or damaging inplications. The proposed new
rul es and anmendnents affect real property. Private
Property Assessnent Act Checklists were prepared in this
matter. The proposed new rul es and anendnents do not have
t aki ng or damaging inplications. Therefore, no further
HB 311 assessnent is necessary.

16. The procedures required by the Montana
Adm ni strative Procedure Act, including public notice,

heari ng, and comment, have been foll owed.
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17. The Board may adopt the proposed new rules and
amendnents (the first and second matters listed in the
caption), or reject them or adopt themw th revisions not
exceedi ng the scope of the public notice.

18. The Departnent of Environnmental Quality may
adopt the proposed anendnents, (the third matter listed in
the caption), or reject them or adopt themw th revisions
not exceeding the scope of the public notice.

19. Under Mont. Code Ann. § 2-4-305(7), for any acts
in the rul emaki ng process to be valid, the
Boar d/ Depart ment nust publish a notice of adoption wthin
six nonths of the date that notice of the proposed
rul emaki ng was published in the Montana Adm nistrative
Regi ster, or by April 17, 2003.

Dated this day of Decenber, 2002.

THOVAS G- BOWE
Presiding O ficer
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